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Abstract

This article examines the practical aspects of legal
regulation, detection, and mitigation of bid-rigging prac-
tices within Georgia’s state procurement market. It high-
lights the critical role and functions of state procurement
in fostering the country’s economic development and
underscores the principles of maintaining free and fair
competition, as outlined by Georgian legislation. These
principles aim to prevent unlawful restrictions on relevant
market competition.

The discussion also explores the importance of com-
petition law in assessing the overall economic damage
caused by concerted practice and non-compliance with
competition regulations by undertakings in state procure-
ment processes.

The study draws on local practices to illustrate the reg-
ulation, detection, and suppression of concerted practice
within the state procurement sector, specifically focusing
on the procurement of services for Food Assistance Cen-
ters serving vulnerable populations. As a result, it provides
practical insights into the challenges and solutions asso-
ciated with combating bid-rigging in this critical market
segment.
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Introduction

As Adam Smith noted in the 18th century, “People of
the same trade seldom meet together, even for merriment
and diversion, but the conversation ends in a conspiracy
against the public, or in some contrivance to raise prices.”"
This observation largely pertains to competition-restrict-
ing agreements, commonly known as cartels. Competi-
tion authorities worldwide prioritize the detection and
severe punishment of such practices, particularly the most
blatant forms, often referred to as “naked cartels.”*?

Inlegal theoryand practice, cartels are often described
with strong metaphors, such as “the “tumor metastases™?
of the free market” or “the supreme evil of antitrust.”** The
term “cartel” originated in the late 19th century, derived
from the Italian word cartello, meaning “paper sheet”
or “poster,” which itself traces back to the Latin charta,
meaning “card.””

Cartels involve collusion among competing undertak-
ings to coordinate their competitive behavior or manip-
ulate competition parameters through illicit means. The
primary objective of cartel members is to maximize col-
lective profits and maintain or enhance their market posi-
tions. This often leads to artificially inflated or stabilized
prices, offering no corresponding benefit to consumers
in return.

In countries with advanced competition law frame-
works, cartel agreements are classified as illegal activities.
Both the United States and the European Union, as well as
Georgia, recognize cartel agreements as serious offenses,
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typically punishable through administrative sanctions
such as fines. Some jurisdictions, like the United States
and the United Kingdom, extend penalties to include
criminal liability for engaging in cartel activities.

Before the legislative changes introduced in Georgia
in 2005, which significantly weakened widely accepted
mechanisms for regulating competition, the Georgian
Criminal Code included specific sanctions for violations
of competition law. These offenses included monopolis-
tic practices, restrictive agreements, unauthorized use
of trademarks, dissemination of false advertisements,
and counterfeiting. In some cases, penalties extended to
imprisonment for up to two years.*

Enforcement Policy

Current Georgian legislation establishes principles
to maintain free and fair competition from unlawful
restrictions.*” These principles form the foundation for
developing a competitive market and ensuring the free-
dom of trade. The scope of the law applies equally to the
actions and decisions of undertakings, as well as to those
of government bodies, including autonomous republics,
municipal authorities, and other administrative entities
whose activities may restrict free trade and competition.

Of particular importance is the role of these authorities
in organizing state procurements, where public funds are
utilized. Reasonable application of public funds is a core
responsibility of state procurement organizations. Along-
side this obligation, these organizations are required to
adhere to the standards set forth by Georgia’s Law on
Competition.

State procurements account for significant financial
expenditures annually. According to the State Procure-
ment Agency’s report, the total value of contracts signed
under state procurement reached 7.4 billion GEL* in
2022, increasing to approximately 10.5 billion GEL in
2023.%° These figures underscore the critical role and sig-
nificance of state procurement in supporting the country’s
economic development.
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The authorities outlined in Article 10 of Georgia’s Law
“On Competition” (Government entities, the government
of autonomous republics, municipal authorities, and other
administrative bodies)*® play a vital role in the country’s
economic development and the promotion of a healthy
competitive environment in relevant markets. In the cur-
rent economic context, state procurements add further
importance to the State’s role, representing a significantly
public management function. ,,These procurements aim
to ensure that their legal outcomes promote lawful gov-
ernance, the efficient allocation and use of public funds,
and the establishment of the State’s reputation as a reliable
contractual partner. Additionally, they contribute to fos-
tering a competitive environment for businesses, advanc-
ing a free market economy, and supporting fair and legal
economic transactions“.*

Law of Georgia on “Public Procurement” is to ensure
the prudent use of public funds allocated for procure-
ment*?, supply goods required for state needs, promote
healthy competition in service provision and construc-
tion, and guarantee fair, non-discriminatory treatment
of participants in procurement processes. Furthermore, it
seeks to enhance the transparency of state procurements
through the creation of a unified electronic procurement
system®, thereby fostering public trust.

Through state procurements, procuring organiza-
tions actively participate in the market, which inherently
enables them to influence the structure and development
of various markets within the country. One such market
is the Provision of services for Food Assistance Centers
serving vulnerable populations.

On December 18, 2019, a complaint was filed with
the National Competition Agency of Georgia (hereinaf-
ter referred to as the “Agency”) by an undertaking (the
“Claimant”) operating in the market for services for Food
Assistance Centers serving vulnerable populations (the
“Relevant Market”). The complaint alleged violations of
Articles 7 (Restrictive agreements, decisions and con-
certed practices)** and 10 (Inadmissibility of distortion
of competition by the state authorities, authorities of
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Autonomous Republic, municipal authorities and other
administrative authorities)** of the Georgian Law “On
Competition.” The Claimant identified certain under-
taking within the Relevant Market as respondents under
Article 7 and noted that municipal authorities from one of
the country’s cities were involved under Article 10.

According to the Claimant, the Relevant Market had
been monopolized by the aforementioned respondents,
who were allegedly linked through open-ended contracts,
with some acting as subcontractors to one another or
sharing a common director and full ownership (100%) of
shares. The respondents had divided the city’s districts
among themselves, resulting in a situation where only the
same group of individuals consistently won state procure-
ment contracts issued by the administrations of all dis-
tricts for several years. The Claimant presented evidence
to support these claims.

Based on the materials presented by the Claimant and
those collected by the Agency, there was no reasonable
doubt regarding the alleged violation of Article 10. There-
fore, the application concerning this article was deemed
inadmissible. However, regarding the violation of Article
7, the Agency found sufficient grounds to proceed with the
investigation against the respondent undertakings. Con-
sequently, the Agency initiated an inquiry into the alleged
breach of Article 7 as outlined in National Legislation.

During the investigation, the Agency reviewed all state
procurement contracts for the period between 2017 and
2019, specifically focusing on procurements related to pro-
curement of services for Food Assistance Centers serv-
ing vulnerable populations. In order to fully understand
the conditions and specifics of the Relevant Market, the
Agency deemed it necessary to extend its investigation to
include data from 2011. To address key issues within the
scope of the inquiry, the Agency requested relevant mate-
rials from the respondent undertakings, as well as from
government bodies and other third parties.

Following the Agency’s established practice (Order
No. 113, 07/08/2015)*¢, each tender for the procurement
of services for Food Assistance Centers serving vulner-
able populations was considered a separate Relevant
Market. Additionally, the Agency defined the product
market boundary of the Relevant Market as the Provision
of services for Food Assistance Centers serving vulnera-
ble populations, with the geographical scope limited to
the individual districts of the city in question. Since the

** Ibid
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services were continuously provided to beneficiaries, the
Agency concluded that the Relevant Market did not have
a specific time frame.

Based on the thorough analysis of the information
gathered by the investigative team, including confessions
obtained during the relevant explanatory sessions, the
Agency concluded that tenders manipulation occurred
in this case. Specifically, certain respondent undertakings
participated in state procurements under prearranged
conditions, redistributing the market for providing afore-
mentioned services. This was primarily reflected in the
fact that the participants in this market did not compete
with each other. In each certain state procurement, only
one predetermined undertakings participated without
any competition. The Agency obtained confession regard-
ing this during explanatory sessions, which constitutes a
violation of the provisions of Article 7 of Georgian Law
“On Competition.”

Conclusion

The case in question was the first ever examined by
the Georgian Competition and Consumer Agency in rela-
tion to the procurement of services for Food Assistance
Centers serving vulnerable populations. As a result, two
specific undertakings were fined a total of 40,000 GEL.
The Agency’s decision was appealed by the respondent
undertakings in the City Court, where the Agency pre-
vailed. However, the case was further appealed to the
Court of Appeal, where the dispute is still ongoing. This
case is considered precedential for the relatively young
Georgian Competition and Consumer Agency (which has
been in operation in its current form since 2014). Once
the court proceedings are concluded, the case will likely
play a significant role in strengthening the enforcement
of competition law in Georgia and may serve a preventive
function in future cases.

References

1. Gogiashvili Sh., Fetelava S., Agreement between
non-competing entrepreneurs, a collection of scien-
tific works of Paata Gugushvili Institute of Econom-
ics of TSU named after Ivane Javakhishvili, dedicated
to the 100th anniversary of academician Avtandil
Gunia’s birth (In Georgian Language), Tbilisi, 2012,
p. 127-141.

46 Case of “Intertechnics” https://gcca.gov.ge/index.php?m=354&cat id=76&page=2&Ing=eng




. Gogiashvili Sh., Fetelava S., Agreements of Compet-
ing Undertakings (In Georgian Language), Journal
“New Economist”, 2012, No2, p.7-10.

. Lortkifanidze R., “Theory of perfect competition &
quote” Scientific Researchers Group to Strengthen
UN and INTERPOL, TBILISI, 2024, https://dx.doi.
org/10.13140/RG.2.2.26544.98567

. Fetelava S., Theory of competition and antimonopoly

regulation in Georgia (In Georgian Language), “Loi”,
Tbilisi. 2007, p. 189, https://dspace.nplg.gov.ge/bit
stream/1234/6152/1/Fetelava Slava.pdf

. Fetelava S., Janjgava J., 2023. State Aid: Defects, Ways
of Regulation. DOI: 10.36962/NEC18022023 https://
www.researchgate.net/publication/373359081
STATE AID DEFECTS WAYS OF REGULA-
TION

36

. Fetelava S., Economic Foundations of Competition.

The New Economist, 3-4 (2019), vol. 14, Issue 2, https://
neweconomist.com.ge/journal/article/konkurenci-
is-ekonomikuri-sapuZvlebi-1594468243

. Explanatory dictionary of competition terms (com-

pilers: Keti Zukakishvili, Keti Lafachi, Yueate Sovi-
ene, Liana Japaridze), second edition, (In Georgian
Language), Tbilisi, Georgia, 2023, UDC 330.342.141,
K-731.

. Georgian Competition and Consumer Protection

Agency, 2023 activity report, (In Georgian Language).

. DIRECTIVE 2014/104/EU OF THE EUROPEAN

PARLIAMENT AND OF THE COUNCIL of 26
November 2014 on certain rules governing actions
for damages under national law for infringements of
the competition law provisions of the Member States



